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ORDINANCE NO. 119 2009 

AN ORINNANCE OF THE CITY OF ASHLAm‘, JLENTUCKY, 
GRANTING FOR A TERM OF TEN (110) YEARS TO 
NATURAL ENERGY UTlLITY CORPORATIQN A 
FRANCHISE AUTHORTZING NATWW ENERGY UTILITY 
CORPORATION TO O W ,  MANl”I’, CONSTRUCT AND 
OPERATE A GAS DISTREBUTION SYSTEM UPON, ALONG, 
OVER AND UNDER THE SWETS, TIiLop,OUGHFARES, 
ALLEYS, SIDEWALKS, BRIDGES, RUBLIC WAYS AND 
OTHER PUBLIC PLACES OF SATD CITY- 

* * * * * * * * * * * * * * *  

WEREAS, thm: exists a kmchise for thc privilege of constructing, 

operating and maintaining a gas distribution system in the City of Ashland, Kentucky, 

ma 
WHEREAS, the City authorized the letting of bid on said fi.anchsc, and 
WHEREAS, after the Ciiy has duly advertised for a gas h c h i s e ,  the City 

and Natural Energy Utility Corporatim have reached an ageement regardiing the gas 

franchise with said city subject to certain conditions set forth as further detailed hcrein, 
and 

WHEREAS, the City accepts said bid of the Company, subject to certain 

conditions sct forth as further detailed hmein, and 
’#HEREAS, the Company has agreed to accept the terms contained 

herein; 

NOW, THEREFORE, BE IT ORDAINED BY THE CJTY OF 
ASHLAND, KENTUCKY: 

SECTION 1. For and in considerirtion of the mutual covenants and 

agreements contained ha=&, &e receipt and spniTjtieiCncy of all of which are hereby 

acknowlcdgcd, Company and the City ilgees 8s follows. 
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SECTlON2. The Company slid1 have the right and privilege of 
constru&ing, erecting, opmting, and maintaining a gas distribution system, equipment 

and apparatus, upon, through, along, under, and over the streets within the corporate 

boundaie of the City as they now exist OT may hereafter be cxtmcled, subject to the 

provisions hereof and to all powers including police power inherent in, conferred upon, 

or reserved to said City. 
SECTION 3. (1) No pavments, sidewalks, curbs, gutters, or other 

such street installations shall be disturbed and no excavation in my of the said streets will 

be made, except with the written permission of the City through a designatd mploycx: 

or official. 

(2) Whcn an emergency arises which requires 

immediate repair, the company may disturb or excavate B meet without first obtaining 
written permission ftom the Ciw, providod that the City is notified in writing of said 

repair within five (5) days of the start of such disturbance or excavation. This 
notification shall include at least the time, date, location, and extent of excavaS con or 

other work perforcd. 

(3) whm the company shall enter upon any street for 
the purpose of constructing, erecting, operating, xnaintihing, and/or removing equipmmt 

and apparatus, it shall prosecute the work, at its own cost and expense, with due diligence 
to protect the public and the City. Thc company shdl dig and dose up all trenches and 
exposed places as rapidly as possible, provide temporary access when reasonable to limit 

inconvenience, and shall leave the streets in the same or better condition as prior to its 

cntry. All such repairs shall be. maintained by the company for one (1) year in as good 

conditicsn as the remainder of said street, In the event thc company fails, r&3ses, or 

neglects to comply with the above provisions, the City shall have the rig?rt, after notice in 

writing having first been given to the company or any officer or agent representing it, to 

do said work or make said repairs, md the cos and cxpase thereof shdl be paid to the 

City by thc company within thirty (30) days fiom the date on which an itemized bill is 

presented to the wrnpany. TARIFF BRANCH
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(4) (a) In the constsclction, reconstruction, 

maintenice, or removal of any of said equipment and apparatus, the company shall have 

the duc regard for the rights of the City and others, and shall avoid intesference with and 

hjury to the property of the City or others. Said fimchisee shall comply with all the laws 

of the Commonwealth of Kmmcky md ordinances of the City as tu placing lights, danger 

signals, barricades, or warning signs. Such work by the company shall be done in a 

workmanlh manner and so as not to unnecessarily interfere with public use of any of 

said streets. 

(b) AI1 underground construction shall be 

accomplished betwccn the h o w  of 9:00 AM and 3:OO PM unless otherwise authorized in 
writing by the City. I-lowever, the ftanchisee must provide notice to the City seven (7) 

clays in advance of such underground cons&ction. Notwithstanding these amstrodon 

hours, construction shall Bot hterfcrc with the services of the City or third parties. 

SECTION4. (1) Whenever the City or my of its departments, 

agencies, and/or agents, servants, or empioyees shdl grade, regtade, conslruct, 

reconstruct, widen, or dter any street or shall construct, rcconstiuct, repair, maintain, or 
&a any othtrr municipal public works themin, including but not limited to stom sewers, 

sanitary sewers, and street lights, it shall be the duty of the company, when so ordered by 

the City, within a reasonable time to change its equipment and apparatus in the strcct at 

its own expense so as to c o n f m  to the established grade or line of such street so as not 

to i n t d i c  with such murlicjpal public works so constructcd, reconstructed, or altered. 

(2) The company shall be given access to the street 

plans and specifications, and any proposed modifications to such, in the possession of the 

City. 

SECTIONS. Upon notice fiom the City, given rezsonablc in advance, 

that any street is planned to be constxucted, reconstnrcted, widcncd, altered, paved, or 
repaved, the company shali make such cxtcnsions or changes in its equipment and 

apparatus, ahead of any paving, as shall be reasonable expected during the folIowing one 

{ 1) year period; provided that if the company deems that no extension or change will be 

required during such period, it may refrain from doing so, but shall be precluded from 
disturbing the paving for such purposes for a period of one (1) year Vrrless permission of 
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the City i s  obtained. Any emergency repairs during this one (1) year period shall be 

cause for a fill width restoration of any street to minimize the &ect of company activity 
if so ordered by the City. 

SECTLONd The minimum dearance o f  all lines placed above the 

, .  

streets, and also the placement of underground facilities, shalf conform to &e latest 

industry standards including Code o f  Federal Regulations, 49 CFR Part 192 for 
installation of transmission and distribution piping. Tne City tesemes thc right to requirc, 
by ordinance, observation of greater standards of safety than those contained in such 
industry standards. 

SECTION 7. The company agees by the acceptance of this fimchise to 

indemnify, keep, and save the City fm: and harmlms fjrom liability on account of injuries 

or damage to persons or property growing out of  the w~nstruction, maintenance, repair, 

arid operation of its equipment and apparatus locatcd upon, through, along, under, or over 
the City's streets If any suit to enforce such liability shall be brought against the City, 

cithcr independently or jointly with the company, upon notice by the City the compavy 

shall defend the City at the cost of the company and, in the event of final judgment being 

obtained against thc City cithm independently or jointly with the company, the company 
shalt pay such judgment with all costs and hold the City harmless therefhm. 

SECTION 8. ?he City, through its City Commission, City Manager, or 

such assistants as it may employ or designate, at all rcasonablc timcs, may havc ac- to 

the equipment and apparatus instaTIed under this franchise €or the purpose ofinspecting 

M examining it, md may inspect, examine, or verify all or any of fhe accounts, books, 

records, contracts, documents, or papers of the company reasonable necessary to the 

administration of this .ftanchise. 

SECTION 9. The franchise hereby created shall be for a set tenn of tcn 

(1 0) years from and after July 1,201 0, but is not exctwive, and the City reserves the right 

to sol1 similar franchises to others. 
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SECTION 10. The company is hereby given the right 10 assign the 

franchise msated by &is oxdinance to any pcrson, firm, or corporation able, ready, mnd 

willing to carry out the terms of this fimchise, bat prior to such assignment, shall obtain 
consent from the City to such assignment, which consent shall not be unreasonably 
withheld. 

SECTION 11. 

(1) As consideration for the rights conferred by the granting of tKs 
fianchisc, and to compensate the City for 'the use of its strccts and rights-of-way and its 

superintendence of the fkanchise, the successfrll: bidder for the term ftom July I, 2010 

through June 30,2020 shdl pay to the City a f q  equal to three percent (3%) of  the BOSS 

annual revenues received by the franchisee from the sale of gas to dl customers within 

the territorial limits of the City or any other revenue generated by or atwiutablc to 

facilities or equipment or apparatus located withii the territorial limits of the City. Grow 

revenues s h d  also include compensation h m  any ancillary services, including, but not 

limited to, advertising stufks inserted into pepiodic b i h g  statunmts (YT other notices. 

(2) (a) The Company shall remit to the City, monthlty, all amounts due 

under this hchise. The first such mdAance shall be based upon 
revenucs received by the Company for bills rendered during the 

first month foIlowing the effbctive date of the franchiseas set forth 
in Section 14 hereof and shall be paid within thirty (30) days 

following such period. Thcrcaftm, gaments shall be made within 

thirty (30) days &t?~ each F;ubsep\lent one month p e ~ M  The final 

payment shall be paid within thirty (30) days following the 

expiration c?fthis franchise. 

(b) I f  it is determined by &e Pusljc Smice C d s s j c i a  (or its 

suCCeSSOS or court having jurisdiction) that dL M my podon of 

said fee sct forth in this scciion shdi not be prnsnptly and 

satisfactorily recoverable by the franchisee, f i e  fkmchisee, at its 

election, shall thereafter be relicved of its obligation to pay such 
pmlm ofthe agree:! fimcEsc fee a d  ;,? szrh cast S M I  so nc5fj.r 

fhe City in writing. w i t h  five (5) wodckg days of receiptby the 
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I .  

hcchiisee o f  such order of the Public Sixvice Commission or of 
such court decision. in such event, the City shall have the option 

to terminate #,is fr;anchise within thirty (30) days of receipt of said 
written notification hxn the Company. 

(c) If, however, the Public Servicc Commissiofi or 0th tribunal shall 
make a final detcrmination providing for the prompt and 
satisfactory recovery by the franchisee of amounts payable undcr 
this section and the City has not cancelled the fkmchise in the 
interim, then the fianchisce’s obligation to make payment of such 

mounts shall resume from and after the date of notification by the 

City of such determination; providcd, however, that any such 

notice shall be givm in timely fashion. 

(d) NO acceptance of my fimchise fee payment by the City shall be 
construed as an accord and satisfaction that the amount paid is in 

hct the correct amount nor sWl acceptance be deemed a release to 

any claim the City may have for future or additional sums pursuant 

to this Ordiumm. The City shall have fhe right to inspect the 
franchisee's income, financial, and gas consumption records 

relating to gros reveaues in order to audit and to recomputed any 

amounts determined to be payable under this ordinance. Any 

additional amount due to the City as a result of thc audit shail be 
paid w’lthin ten (10) days following written notice to the ftancbisee 
by the City which notice shall include a copy of the audit report. If  
as a resdt of such audit or review the City determines that thc 

franchisee has intentionally undcspaid its h c h i s e  fee by five 

percent (5%) or more for any calendar month then in addition to 

making full payment ofthe relevant obligation, the frmchkcc shall 
reimburse the City for all of the reasonable cogs associated with 
the audit or review, including dl out-of-pocket costs for attorneys, 
accountants and other consultmts. However, if such audit or 

review is peri?ormcd in conncction with a gran~ing of a franchise, a 
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transfa of conf.ro1, or a modification, the fianchisce shall 
reimburse the City fox all ofthe reasonable costs associated with 
the audit or review. 

(e) Tn the event that any fimchise payment or recomputed amount is 
not made on or before the applicable dates heretofore specified, 

interest shalI be charged from such date at the annual rate of eight 

percent {8%). Ovespayments discovwed by the City or the 

franchisee shall be an adjustment on the next monthly payment 
wifhout ir&rest. 

( f )  The City reserves the right to require the franchisee to collect my 

consumer or other tax or othcr fcc that may be imposed on 

subscxibas by the City. 

SECTION 12. (I) The consideration set farfh in the preceding section 

shall be paid and received in lieu of any tax, license, charge, fee, street or alley renta1, or 
any other character of charge for ihe use and occupancy of the streets. It shall fustha bc 
in lieu of my inspwtion fee tax, easement tax, fianchise tax whether levied as an ad 
valorem, spcdal, Oi other ctrmicter of tax, and any other tax, kense, fce, or imposition 

other than the usual genera1 or special (ad valorem property taxes now or hexafter Ievied. 

(2) Should the City not have the legal power to declare 
that the payment of thc foregoing consideration shall be in lieu of such taxes, licenses, 

fees, and impositions, then the City declares that, should any such tax, license, fee, or 
other imposition be imposed upon the company, then to the extent necessary, the 

considmation to be paid hereunder may be applied toward thc satisfaction of such 
obligations. 

SECl3ON 13. (1) Any violation by the companyr its vendee, lessee, or 

succcssor of the provisions of this firdnchise or any mteial portions thereof, or the 

failure promptly to perform my of the provisions thereof, shall be cause for the forfeitUte 
of this franchise and all rights hmcundcr after written notice to the company and 
continuation of such violation, fi'lure or default. TARIFF BRANCH
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(2) For violation of any of the following provisions of 

%is Ordicmcc, the palties shall bt rmverablc as follows: 

For intentional faiIurc to complete any construction 
requiring a pennit in accordance with thc time 
constrai~ts, set forth in this &dinace, unfess the 

City Manager specifically approves the delay by 
resolution because of reasons beyond the conwol of 
the franchisee, the franchisee shall fodejt. five 

hundred dollars ($500.00) per day or part thereof 
that the vidation continues. 

For intentional failurc to provide data and reports as 

requcstcd by the City an4 as required in this 
Ordinance the kchisee  shall forfeit one hundred 

dollars ($100,00) per day or part thereof that the 

violation continucs. 

For intentional failure to comply with the 

opmtional standards following the City Manager 
directing fianchiscc to make improvements 

pursuant to this Ordinance, the fivdnchisee shall 
forfeit two hundred dollars ($200.00) per day or 

part thereof that the violation continues. 

For intentional fdurc to complete my construction 

or alteration of Quiprnmt and Apparatus pwsuant 

to the time consmints set forth iar this Ordinance or 
within such time as is sct by the City Mmager, the 
franchiscc shall fotfeit five hundred dollars 

(S5610.00) per day or part thereof that thc violation 
continues. 

For intentional failure to pay the franchise fee when 
due pursuant to Section 12 or my itemized bill 
presented by the City pursuant to this Ordinarlce, 
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SECTloN 14. The 

the franchisee shall forfei,t one hm&d dollars 

(Sl00.W) per day or part thcrcof that the violation 

continues. 

For intentional fkhc to comply within thirty (30) 

d3ys Q€ any City Coxmission resdution directtifig 

compliance with any other provisions of th is 

O r d h c c ,  the franchisee shall forkit one hundred 
dollars ($100.00) per day or part thereof that the 
VioTation conthucs. 
The franchisee shall not be excused fim complying 

with any of the terms and conditions of this 
Ordinance by any faflure of the City, upon any one 
or more occasions, to insist upon the fimchisee’s 

performance or to see franchisee's compliance with 

any one or more of such t a m s  -or conditio.ts. 
Payment of penalties shall not excuse non- 

pdommce under this Osdinmce. The right of the 

City to seek and collect penaltics as set forth in this 

section are in addition to its right to terminate and 
canccl as set forth in this Ordinance. 

fanchise created by this ordinance shall become 
effective on July 1,2020, zs expressed in the ordinmcc of acceptance which additionally 

fixes the fees to be paid. 

SECTION 15. All ordinances md parts ofordinances in conflict herewith, 

ti, the extcnt of such conflicts only, are hereby repealed. 

SECTION 16. This ordinance shall be in full force and effect #?om. and 
after its adoptioe, readoptbn and publicaon, as required by law. 
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SECTION 17. It is hereby authorized that publication ofthis ordinance be 
in Sum1w form. 

ATTEST: 

ADOPTED BY THE BOARD OF COMMISSIONERS: 

PUBLISHED: 

$p 0 3 
READOPTED BY THE BOARD OF COMMISSIONERS: a 3 7 3009 

CITY ATTORNEY 

FRANCHISE ACCEI'TED BY: 
NATURAL ENERGY UTILITY CORPORATION 
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